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RCRA SECTION 3013(a) ADMI NISTRATIVE ORDER O N CONSENT 

I. J URISDICTION 

1. This Administrative Order on Consent ("Consent Order" or " Order"') is coten .. '" into 
pursuant to the authority vested in the Administrator of the Environmental Protection Agency 
("EPA" or "Agcncy") by Section 3013(a) of the Resource Conservation and Recovery Act, 
("'RCRA" or "the Act"), as amended, 42 U,S,c' § 6934(a), The authority to enter into this 
Consent Order has been duly delegaledjoimly to the supervisors in the EPA Region 8 Technical 
and Legal Enforcement Programs. 

2. This Consent Ordcr is entered into by EPA and Simplot Phosphates LLC ("'Simplot; " 
"Facility,'- or "Respondent"). a Utah limited liability company doing business in the State of 
Wyoming. Respondent consents to and agrees not to contest EPA's authority to issue this 
Consent Order and to enforce its terms. Funher, Respondent will not contest EPA's authority to: 
compel compliance with this Consent Order in any subsequent enforcement proceed ings; require 
Respondent' s ful l or interim compliance with the terms of this Consent Order; or impose 
sanctions for non·compliance with the terms of this Consent Order; provided, however, that 
Respondent retains any and all other rights it may have to dispute the merits of any such claims. 
In entering into this order, Simplot makes no admission of fact or law. 

3. This Consent Orde-r is based upon the administrative record compiled by EPA and 
incorporated herein by reference. The record is available fo r review by the Respondent and the 
public at EPA's Regional Office at 1595 Wynkoop Street, Denver, CO 80202·1129. 

4, Pursuant to Section 3006(b) of RCRA, 42 U,S,c' § 6926(b), EPA granted the Wyoming 
Department of Environment Quality ("WDEQ") the authorization to operate a hazardous waste 
program in lieu of the federal program. Although EPA has grnnted Wyoming authority to 
enforce its own hazardous wuste program, EPA retains its authority under Section 3013(a) of the 
Act. WDEQ is not a pany to thi s order, but will be kept informed of the work to be conducted 
pursuant to this order. 

II, PARTI ES BOUND 

5. The provisions of this Consent Order shaH apply to and be binding upon Respondent and 
its officers, directors, employees. agents, contractors. successors, and assigns . 

6. Each undersigned representative of the Parties to this Ordcr certifies that he or she is fu lly 
aUlhorizcd to enter into the terms and conditions of this Order. 

7. No change in ownership. corporate. or partnership status re lating to the Facility described 
in this Consent Order wi ll in any way aller the status or responsibi lity of Respondent under thi s 
Consent Order. Any conveyance by Respondent of Ii tic, easemcnt, or other interest in the 
Facility described herein, or a po'nion of such interest, shall not affect Respondent 's obligations 
under this Conscnt Order. Respondent shall be responsible and liable for any fai lure to carry out 
all activities required of Respondent by this Consent Order, irrespective of its use of employees, 
agents. contractors. or consultants to perform any such tasks. 
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8. Respondent shall provide a copy of this Consent Order to all contractors, subcontractors, 
laboratories, and consultants retained to conduct or monitor any portion of the work perfonned 
-pursuant to this Consent Order within seven (7) calendar days of the effective date of this 
Consent Order, or on the date of such retention, and Respondent shall condition all such 
con tracts on compliance with the terms of this Consent Order. 

9. Any documents transferring ownership andlor operations orthe Facility described herein 
from Respondent to a suecessor-in·interest shall include written notice of this Consent Order. In 
addition, Respondent shall, no less than thirty (30) days prior to transfer of ownership or 
operation of the Facility, provide written notice of this Consent Order to its successor-in-interest, 
and written notice of said transfer of ownership and/or operation to EPA. 

III . STATEMENT OF PURPOSE 

10. In entering into this Consent Order, the mutual objectives of EPA and Respondent arc the 
protection of human health and the environment through Respondent's implementation of 
sampl ing, analysis, monitoring and reporting at the Facility that shall cbaracterize the source(s) 
of contamination; characterize the potential pathways of contaminant migration; define the 
degrec and extent of contamination; and identify actual or potential human and/or ecological 
receptors to fully detennine the nature and extent of the presence and/or release of hazardous 
wastes and hazardous constituents at or from tbe facility. 

IV. EPA' S FINDINGS OF 

u.cr 
11. Respondent's facili ty ("Facility") that is the subject oftbis Consent Order is located 
approximately 4.5 miles southeast of Rock Springs, Wyoming at 515 South Highway 430, 
and includes all contiguous property currently under the ownership or control of 
Respondent. 

12. Thc Facil ity has been in operation since 1986. Construction of the plant by Chevron 
Resources Company began in 1984. The plant operations started in 1986. In Spring 1992, SF 
Phosphates Limitcd Company purchased [he plant in ajoiDt venture between the JR Simplot 
Company and Fannland lndustries, Inc. In 2003, the JR Simplot Company purchased Farmland 
Industries' interest in the SF Phosphates Company and renamed it Simplot Phosphates, LLC. 

13. The Faci lity produces phosphoric aeid (diphosphorouspentoxide) in two concentrations · 
. 54% and 68% (the latter often called super phosphoric acid (" SPA"), monoammonium 
phosphate C'MAP"), a dry granulated fertilizer , nnd fluorosilicic acid ("FSA') wh ich is used 
for water fluoridation and chemical manufacturing. 

14. The phosphate ore is mined 12 miles north ofVemaJ, Utah, at a mine owned by Simplot 
Phosphates, LLC. The ore is crushed, washed, ground. and concentrated at the minco It is then 
mixed with water to fonn a slurry and then transported by a pressurized pipeLine 96 miles to 
the Rock Springs plant. The other raw materials are moltcn sulfur received from Wyoming oil 
fields and liquid ammonia delivered to the Rock Springs plant. 

2 



15. The Facility also produces sulfuric acid from the molten sulfur and uses a concentrated 
sulfuric acid for the digestion of phosphate rock slurry to produce phosphoric acid. 

16. Additional operations at the Facility include a phosphogypsum stack system(s), 
raw material storage and handling, and product handl ing and shipping. 

17. Phosphoric acid is produced by digesting phosphate rock slurry with concentrated 
sulfuric acid. The reaction produces phosphogypsum (cl1lcium sulfate dihydrate) and dilutc 
phosphoric acid. The reaction mixture is filtered to separate phosphogypsum from the dilute 
phosphoric acid. The dilute phosphoric acid separated frorn the reaction rnixture is concentrated 
by evaporation. The phosphogypsum separated frorn the reaction mixture is slurried with acidic 
process water and pumped to phosphogypsum stacks (also known as "gypstacks") for disposal. 

t 8, In addition to process wastewater and phosphogypsum, other waste material . including 
tank and pipe cleanout wastes, laboratory wastes, and air pollution control scrubber wastewater 
have been disposed of at the Facility's phosphogypsum slacks and process wastewater cooling 
ponds. 

19. The Facility has one gypstack,located west of the phosphoric acid manufacturing plant. 
They are designated as the gypstack, the process water pond, the seepage collection ditch, and 
the auxiliary water pond, 

20. The gypswn stack has received plant wastes since start·up in 1986, There are millions of 
gallons of acidic wastewaters stored within the interstices of the gYPslack, 

21. Acidic wastewaters d(..'Canted from the gypstack have been directed to the process water 
pond. 

EPA Inspections: 

22. On August 31 and September 1,2004, and on October 23 and 24, 2007, EPA conducted 
ReRA inspections of the Facility. EPA collected anaJyticnl sarnples for laboratory analysis as 
part of these inspections. Wastewater samples were collected from several process areas. Sample 
locations and results exceeding regulatory levels arc described in pamgrnphs 24 through 31 
below. 

23. EPA laboratory analyses for metals were perfomled using the Toxicity Characteristic 
Leaching Procedure (TCLP) (SW-846 Melhod 1311). The pH was delcmlincd according 10 EPA 
lest method 9Q40B ofSW-846. 

24. The sample from the laboratory sump collectcd during thc 2004 inspection had a pH less 
than 2.0 and a chromiwn concentration of 14.5 mgIL as analyzed using the TCLP method. This 
waste cxhibited the RCRA hazardous characteristics of corrosivity and toxicity. 

25, Simplot operates a SPA nir pollution control scrubber that co llects emissions frorn the 
SPA tank fann and the SPA building. 'nlC SPA scrubber controls emissions from the SPA lank 
farm and the SPA building. The scrubber uses fresh water as its feed, and the acid gases are 
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scrubbed resuhing in a blow do\l,'Il effiuent discharged to the Gypsum Pond. This effiucm was 
sampled during the October 2007 inspection (Sample SP-4) and exhibited the hazardous 
chumctcristic fo r corrosivity- 0002 (pi-I = 1.58). 

26. During the October 2007 inspection, the A Evaporator was being cleaned with 7% 
sulfuric acid and water mixture. The spent cleaning solution waste was routed to the gypsum 
stack. This spent pipe cleaning so lution wa~ sampled during the inspection (Samples SP-II and 
SP-16) and found to exhibit the hazardous characteristic of corrosivity (PH ::: 0.69) and toxicity 
- 0007 (Cr 85 mg/kg) fo r chromium. 

27. During the October 2007 inspecti on, the Tank Farm Sump contents were sampled 
(Sample SP-12) and found to exhibit the characteristic of corrosivity. having a pH of 0.91. As 
described in that inspection report sources of wastewater to thc Tank Farm Sump include 54% 
phosphoric acid and granulation feed tank discharges to the Tank Fann containment outcr 
trench. 

28. In October 2007, the contents of the Laboratory Sump were sampled (Sample SP-14) and 
had a chromium concentration of 15 mgIL, resulting in the waste exhibiting the ReRA 
hazardous characteristic o f toxicity 0007 for chromium. 

29. Simplol currently produces fluorosilicic acid (FSA) by recovering a portion of the 
fluoride that was previously sent to the gypsum stack. The FSA clarifiers accumulate solids in 
the conical bottom of tlle vessels. As noted in the October 2007 inspection report, these solids 
arc removed every 15 loads, or approximately every 5 days. The solids (Sample SP-9) were 
sampled and exhibited the hazardous characteristic fo r corrosivity - 0002 (pH less than 2.0) and 
tox icity - 0004 (Arsenic 9.2 mg/kg TCLP). 

30. The gypsum pond decant water was sampled (Sample SP-I 0) and had a pH of 1.12 
and had a chromium concentration of 75mglL. This level of pH in aqueous waste exhibits the 
RCRA hazardous characteristic of corrosivity and chromium at this level exhibits the ReRA 
hazardous characteristic of toxicilY. 

31. In the July 30, 2010 submittal , Process Evaluations and Options for Bevill-Related 
Materials at Rock Springs, in the Draft Summary Table, Simplot noted the following materials 
which were being sent to the gypsum stack either periodically o r routinely displayed one or 
more hazardous characteristics: a) SPA fluoride scrubber effiuent (pH < 2); b) FSA clarification 
solids (chromium > 5 ppm); c) tank farm containment sump (pH < 2); d) lab sump (chromium > 
5 ppm); e) granulation scrubber (chromium > 5 ppm): l) evaporator cleaning waters (chromium 
> 5 ppm); g) sulfuric acid wastes (chromium > 5 ppm). 

32. Arsenic is a known carcinogen and studies have linked long-teon exposure to arsenic in 
drinking water to cancer oflhe bladder, lungs, skin, kidney. nasal passages. liver, and prostate. 
Non-cancer effects of ingesting arsen ic include cardiovascular, pulmonary, immunological , 
neurological. and endocrine effects. 
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33. Chromium is a known carcinogen and EPA has round chromium 10 potentially cause the 
rollowing health effects when people are exposed to it at levels above the Maximum 
Contaminant Level (MeL) in drinking water (0. 1 mg/L) ror relative ly short periods or time: skin 
irritation or ulcemtion. Long·tenn chromium has the potential to cause the follOwing effects 
from a lifetime exposure at levels above the MCl: damage to li ver, kidney, circulatory and 
nerve tissues. 

34. Cadmium is relatively mobile in aquatic envi ronments and is carcinogenic in animals 
exposed by inhalation. It may also be carcinogenic in humans. Cadmium is a known animal 
teratogen and reproductive toxin. It has chronic effects on the kidney and causes tumors in rats. 
Other toxic effects attributed to cadmium include immunosuppression in animals, anemia in 
humans, pulmonary disease in humans, possible effects on the endocrine system, defects in 
sensory function and bone damage. 

Envirorunental Setting: 

35. Groundwater in the vicinity of the fac ility occurs in the Upper Cretaceous Blair 
Fonnalion, a member of the Mesa Verde Aquifer. Groundwater quality in the Blair Fonnation 
along the Rock Springs Uplift ranges from fresh to briny and concentrations of some 
constituents exceed state and federal water quality standards for domestic, agricultural and 
livestock use. 

36. Simplot collects monthly groundwater level data from 9 monitoring wells completed at 
the gypsum stack facility and in the st.."epage collection ditch. Chemical parameter data is 
collected monthly from 4 of these wel ls and the seepage collection ditch. The parameters 
include pH. specific conductance, TOS, chloride, fluoride, sulfate, a1uminum, cadmium, 
chromium. copper, vanadium, radionuel ides. and 10lal phosphorous. This monitoring was 
required by the WDEQ issued permit to construct. 

37. Simplot's groundwater samples have consistently exceeded EPA drinking water MCLs 
and Wyoming water quality standards for at least ten pollutants. The standards which have been 
exceeded are for the following: sulfate. TOS, alwninum, cadmium, gross alpha. pH, chloride, 
fluoride, copper, and chromiwn. Natural groundwater conditions may result in exccedances of 
these standards for some of these pollulants. 

38. Based on water level data. it appears the gypstack seepage has created a local mound of 
groundwater, flowing away from the gypstack in all directions, with the groundwater flowing 
northwest from the edges of the gypstack. Moreover, it appears a groundwater plume is 
bypassing the existing seepage collection trench. 

39. Five pollutants have exhibited statistically significant exceedances or background 
groundwater levels. These include conductivity, pH, total phosphorous, chloride, and sulfate. 

40. Arrowhead Springs is a small neighborhood located approximately three mi les from the 
gypswn stack. As of the 2000 census, the population was 6S. There were 2 1 households, of which 
over 50% had children under the age of IS. 
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V. EPA'S n RT F RMINATIONS AN )) CONCI.!JSIONS OF LAW 

41. The Facility is a "facility or site" within the meaning of Section 3013(a) of RCRA, 42 
U.S.C. § 6934(8). 

42. Respondent is a "person" as defined in Section 1004(15) of RCRA. 42 V.S.c. 
§ 6903(15). 

43. Respondent is an "owner" and "operator" of the Facility within the meanmg of Section 
3013(8) of RCRA, 42 U.S.C. § 6934(a). 

44. Section 1004(27) ofRCRA, 42 U.S.c. § 6905(27) delines the tenn "solid waste" to mean 
"any garbage, refuse ... and other discarded material. including solid, liquid, semisolid, or 
contained gaseous material resulting from industrial, commercial, mining, and agricultural 
opcmtions .. : . 

45. Section 1004(5) ofRCRA, 42 U.S.C. § 6903(5), defines the tenn "hazardous waste" to 
mean: 

a solid waste, or combination of solid wastes, which because of its 
quantity, concentration, or physical, chemical, or infectious 
characteristics may-

(A) cause or significantly contribute to an increase 
in mortality or an increase in serious irreversible, or 
incapacitating reversible, illness; or 

(B) pose a substantial present or potential hazard to 
human health or the environment when improperly 
treated, stored, transported, or disposed of, or 
otherwise managed. 

46. Based on the foregoing Findings of Fact, and pursuant to Section 3013(a) ofRCRA. 42 
U.S.C. § 6934(a), EPA has hercby detcrmined that the Facility, owned and operated by 
Respondent. is a facility at which hazardous wastes, as that term is defined in 42 U.S.C. 
§ 6903(5), have been treated, stored or disposed of. 

47. Based on the foregoing Findings of Fact, and pursuant to Section 3013(a) of RCRA, 42 
U.S.c. § 6934(a), EPA has hcreby dctcrmined that there may be a substantial hazard to human 
hcalth or the environment due to the presence andlor release of hazardous waste at or from the 
Facility. 

48. EPA has further detennined that Respondent, as owner and operator of the Facility. is the 
party responsible for conducting the actions ordered herein, which are necessary to ascertain the 
nature and extent of the hazard to human health or the environment. 
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VI. ORDER 

49. Pursuant to Section 3013(a) of RCRA. 42 U.S.c. § 6934(8), Respondent consents 10 and 
is hereby ordered to perform the following actions in the manner and by the dates s~ified 
herein. 

50. The term "days" as sel forth herein means calendar days unless otherwise specified. 

51. The tenn "'hazardous waste'" as set forth herein means hazardous waste as defined at 
Section 1004(5) of RCRA. 42 U.S.C. § 6903(5). and shall include hazardous constituents listcd 
in Appendix VIII to 40 C.F.R. Part 261. 

52. For purposes of this Order, "phosphogypsum stack system" or "'gypstack system" is 
defined as the phosphogypsum stack, together with all pumps, piping, ditches, drainage 
conveyances, water control structures, collection pools, cooling ponds, surge ponds, auxiliary 
holding ponds, regional holding ponds and any other collection or conveyance system associated 
with the transpon of phosphogypsum from the plant to the phosphogypsum stack, its 
management at the slack, and the process wastewater return to the phosphoric acid production or 
other process. This definition specifically includes toe drain systems and ditches and other 
leachate col lection systems, but does not include conveyances wi thin the confines of the 
fertilizer production plant or emergency diversion impoundments used in emergency 
circumstances caused by rainfall events of high volume or duration for the temporary storage of 
process wastewater to avoid discharges to surface waters of the Slate. 

53. Within thirty (30) days of the effective date of this Consent Order, Respondent 
shall collect and analyze samples from all existing, functional groundwater monitoring 
wells identified in collaboration with EPA as having sound integrity. Parameters 
analyzed for shall include, at a minimum: arsenic, barium, cadmium, chromium, lead, 
seleniwn, antimony, beryllium, nickel, thallium, pH, sodium. sulfate, phosphorus. 
calcium, magnesium, potassium, total dissolved solids. conductivity, fluoride, gross 
alpha radiation (if gross alpha exceeds 15 pCilL, analyze for Radium 2261228). Field 
measurements shall include: conductivity, turbidity, dissolved oxygen, pH and 
temperature. 

54. All data and data collection, unless specifically exempted in writing by the EPA Project 
Coordinator, must be compliant with the Region 8 Quality Assurance requirements and policies. 
These include I) EPA Requirements for Quality Assurance Project Plans, EPA QNR-5, 
EPN2401B·01/003; 2) EPA Requirements for Qual ity Management Plans, EPA QNR·2. 
EPN240/B-0 I 1002; and 3) Guidance for Quality Assurance Project Plans, EPA QAlG·5, 
EPAI2401R-02loo9. Analytical methods must be those specified in the most recent version of 
Test Methods For Evaluating Solid Waste-Physical/Chemical Mechods, U.S. EPA Publ ication 
No. SW·846. Final Update III , promulgatcd on June 13. 1997, (See 62 FR 32452). Methods for 
Chemical Analysis of Water and Wastes. EPA Report 600/4-79-020. March 1983. or alternate 
methods approved by EPA thnt will perform equal to or bettcr than SW-846 methods under 
conditions expected in the investigation. 
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55. Within thirty (30) days of the groundwater sampling event(s) described in Paragraph 
53, Respondent shall submit sampling results along with Quality Assurance/Quality Control 
data to EPA. If radium 2261228 analyses arc required. the results for those analyses 'wi ll be 
submitted Vtithin forty (40) days of the completion of the groundwater sampling event. The 
results of the groundwater sampling shall be used to help develop a plan ror carrying out 
required monitoring, testing, and analysis as described below for the Sampling and Analysis 
Work Plan. 

S amp!jng a nd Anilln is Wo rk P lu n 

56. Within sixty (60) days of the effective date of this Consent Order, Respondent shall 
submit to EPA for approval. an Outline for a Sampling and Analysis Workplan ("Outline"). 
for carrying out the required monitoring. testing, analysis, and reporting. 

57. Within sixty (60) days of EPA's approval of the Outline, Respondent shall submit to 
EPA a Sampling and Analysis Work Plan ("Work Plao"). 

58. The Work Plan shall be designed to detennine the nature and extent of any environmental 
contamination from hazardous waste from the source and beyond the Facility's boundaries. The 
Work Plan shall document the procedures Respondent shall use to assess sampling and analysis 
data Respondent or EPA has previously generated that relate to the purposes of this Consent 
Ordcr as well as the proccdures Respondent shall usc to conduct those activities nccessary to: 
characterize the source(s) of contamination; characterize the potential pathways of contaminant 
migration: define the degree and extent of contamination; and identify actual or potential human 
and/or ecological receptors. A specific schedule for expeditious implcmentation of all activities 
shall be included in the Work Plan. Respondent's Work Plan shall include the following: 

(A) A conceptual site model in accordance with applicable EPA guidance 
[http://www.epa.gov/oswlhazard/correctiveactionlpdfslworkshop/csmJef.pdf]. The conceptual 
site model will be updated as new infomlation is acquired as provided in the Work Plan and 
included in the Sampling and Analysis Report. 

(8) A sediment and soil sampling and analysis section to collect and analyze 
representative sediment and/or so il samples to dctcnnine the nature and extent of potential 
contamination at or from the Facility, both vertically and horizontally. Areas of sampling shall 
include areas of historical spills, tankfanns, areas of historical contamination, railcar cleaning 
stations, stonnwater ditches and retention ponds, non-phosphogypsum stack system water 
ditches and ponds, and any ditches associated with Clean Water Act National Pollutant 
Discharge Elimination System (,'NPDES" ) outfa11(s). The Work Plan shall include the rationale 
for, and define: the number, location, and depth of the samples. and the parameters for analysis. 

(C) A surface water (including run-ofl) sampling and analysis section 10 detennine the 
nature and extent of any contaminated surface water and stonnwater flowing from the portions of 
the facility adjacent to and dOl,lm-gradient from facili ty operations (gypstacks, process areas, 
etc.). The Work Plan shall include the rationale for , and define: the number, location. and depth 
of the samples, and the paf'dmcters ror analysis. 
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(0) A groundwater sampling and analysis section to chamcterize the groundwater quality 
and the extent of any groundwater contamination at or from the Facil ity, both vertical ly and 
horizontally from the source and beyond the Facility's boundaries. The Work Plan shall 
include the rationale fo r, and define: the number. location. and depth of the groundwater 
samples, and the parameters for analysis. 

In addition, the groundwater sampling and analysis section shall identify all well 
specifications and construction and the procedures to be used in making the above well 
placement determinations (e.g., well design, well construction, the use of Ilush Probe technology 
to aid in the placement of wells, itemlive sampling concepts, geophysical investigative methods, 
groundwater modeling, etc.). 

(1) The groundwater monitoring network shall contain up-gradient 
wells capable of yielding samples representative of background water quality and that are not 
affected by releases of hazardous waste from the Faci lity. The number and location of the wells 
must be sufficient to characterize the spatial variability of background water quality. 

(2) The groundwater monitoring network shall contain downgradient 
wells capable of detecting any release of hazardous waste from the Facili ty to surface water or 
groundwater in each hydrogeologic unit. The number and location of these wells must be 
sufficient to characterize the nature and extent of any such releases, including any such releases 
which have migrated from the Facility or ofT-site. 

(3) The groundwater monitoring neh .... ork shal l be capable of operating 
for a period of time sufficient to provide representative groundwater samples during the 
investigation and for the evaluation and implementation of any corrective measures required at 
the Facility. 

(4) Any existing groundwater monitoring wells at the Facility included 
in the monitoring network that cannot meet the requirements of (1), (2) and (3) above, shall not 
bc used for work under thi s Order. 

(5) The groundwater sampling and analysis section shall include 
provisions to evaluate results of sampling and analys is throughout the investigation, and to 
modify, subject to EPA approval, the monitoring network (including well abandonment) and the 
QAPP as necessary. based on this evaluation, to meet the objectives of the investigation as set 
forth in the Project Management Plan. 

(E) ldentificatio.n of well usage and wel l constnlct ion for all non· faci lity wells within 2 
miles of the fac ility property boundary. Upon confirmation of hazardous constituents moving 
offsite, propose, for EPA approvnl. the sampling of a subset of the identified non-facili ty wells. 
The Work Plan shall include a schedule for the sampling and identify parameters to be 
analyzed for, including at a minimum. the analyses identified in Paragraph 53. All data and 
data collection. unless specifically exempted by the EPA Project Coordinator. must be 
compliant with the Region 8 Quality Assurance requirements and policies, including 1) EPA 
Requirements for Quality Assurance Project Plans. EPA QAlR·5, EPAI2401B-O 1/003; 2) EPA 
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Requirements for Quulity Management Plans. EPA QAlR·2, EPAI240/B·OI /002; and 3) 
Guidance for Quality Assurance Project Plans. EPA QAlG·5, EPA/240fR·02JOO9 

Analytical methods must be those specified in the most recent version or Test Methods 
For Evaluating Solid Waste-Physical/Chemical Methods, U.S. EPA Publication No. SW·846. 
Final Update Il l, promulgated on June 13, 1997, (See 62 FR 32452), Methods for Chemical 
Analysis of Water and Wastes, EPA Report 600/4· 79·020, March 1983, or alternate methods 
approved by EPA that will perform equal to or better than SW-846 methods under conditions 
expected in the investigation 

(F) Upon confinnation of an exceedance of applicable Wyoming groundwater 
standards for any contaminants that may have originated from the faci lity in any of the 
potable welts surveyed, sampling and analysis wilt be extended by Y: mile mdial increments 
in the appropriate direction depending on the results of the initial well survey. 

(G) A survey which identifies any wetlands, creeks, or lakes within 2 miles of the 
Facility property boundary and any waters at or ncar the Arrowhead Springs dcvelopment. This 
survey shall also identify any such bodies of water which are used for public recreational 
purposes or may contain endangered specics. 

(H) A Project Management Plan which shall set forth the facility-specific objectives for 
the Sampling and Analysis Work Plan and include detailed schedules and a description of the 
technical approach. 

(1) A Data Management Plan for sampling and analysis required by this Consent Order. 

(J) A timeline for work detailed above and a schedule for the submission of progress 
reports, including a Sampling and Analysis Report. 

59. Concurrent with the submission of the Sampling and Analysis Work Plan, Respondent 
shall submit for EPA's infonmnion, but not approval, a Health and Safety Plan (HASP) with 
respect to the work to be perfonned under this Consent Order. 

60. Upon receipt of EPA approval of the Work Plan, Respondent shall implement the EPA· 
approved Work Plan in accordance with the terms and schedules contained therein. Upon 
completion of implementation of the Work Plan, Respondent shall submit to EPA Jor approval a 
Sampling and Analysis Report, in accordance with the requirements and schedule contained in 
the EPA-approved Sampling and Analysis Work Plan. 

61. EPA acknowledges that Respondent may have completed some of the tasks required by 
this Consent Order and/or that Respondent may have available some of the infonnation and data 
that meets the requirements of this Consent Order. This previous work may be used to meet 
some orthe requirements of this Consent Order. upon submission to and formal approval by 
EPA. 
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Vil . ADDITIONAL WORK 

62. Based on work performed under the Work Plan, EPA may determine that additional 
monitoring. testing, analysis, and/or reponing is necessary to ascertain the nature and extent of 
any hazard to human henlth and the environment which may be presented by the presence or 
release of hazardous wastes at or from the Faci lity. If EPA determines that such additional work 
is necessmy, EPA will notifY Respondent in writing and specify the basis for its determination 
that additional work is necessary. Within fifteen (15) days after the receipt of such 
determination, Respondent shall have the opportunity to meet or confer with EPA to discuss the 
additional work. Ifrequircd by EPA, Respondent shall submit for EPA approval a work plan for 
the additional work EPA will specify the contents of such work plan. Such work plan shall be 
submitted by Respondent within thirty (30) days of receipt of EPA' s determination that 
additional work is necessary, or accord ing to an alternative schedule established by EPA. 

VIII. MINJM1 JM 01 JAI,IFI CATIQ NS FOR PERSONNEl , 

63. All work perfonned by the Respondent pursuant to this Consent Order shall be under the 
direction and supervision of an individual who has demonstrated expertise in hazardous waste 
site investigation, Before any work is performed, Respondent shall submit to EPA, in writing, 
the name, title, and qualifications of the supervisory personnel and of any contractors or 
subcontractors to be used in carrying out the lenns of this Consent Order. Additionally, the 
Respondent shall ensure that when a license is required, only licensed individuals shall be used 
to perform any work required by this Consent Order. 

IX. 51 JRMISSIQNSfEPA REVIEW 

64. EPA will review Respondent's work plans, draft and final reports, and any other 
documents submitted pursuant to this Consent Order ("submissions"), with the exception of 
progress reports and HASP, and will notify Respondent in ''''riting of EPA's approval or 
disapproval of each such submission. In the event of EPA's disapproval, EPA shall specify in 
writing any deficiencies in the submission. Such disapproval shall not be subject to the dispute 
resolution procedures of Section XVU., below. 

65. Within thirty (30) calendar days of receipt of EPA's disapproval of the submission, 
Respondent shall submit to EPA for approval a revised submission which responds to any 
comments received andlor corrects any deficiencies identified by EPA. Respondent may request 
additional time within which to submit a revised submission. In the event that EPA disapproves 
the revised submission, Respondent may invoke the dispute resolution procedures of Section 
XVII. , below. Otherwise, EPA reserves the right to revise such submission and seek to recover 
from Respondent the costs thereof, in accordance with any rights that it may have under RCRA, 
the Comprehensive Environmental Response, Compensation and Liability Act C·CERCLA"') and 
any other applicable law. Any submission approved or revised by EPA or upheld through dispute 
resolution under this Consent Order shall be deemed incorporated into and made an enforceable 
part of thi s Consent Order. 

66. Upon disapproval by EPA ofa revised submission, and in the event Respondent does not 
invoke the dispute resolution procedures of Section XVII .. below. Respondent shall submit to 
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EPA for approval a subsequellt revised submission which responds to any comments received 
and/or corrects any deficiencies identified by EPA. Respondent may request additional time 
within which to submit a subsequent revised submission. 

67. In the event EPA and Respondent cannot resolve issues relating to EPA's comments and 
EPA disapproves of any subsequent revised submission, Respondent may invoke the dispute 
resolution procedures of Section XVII., below. Otherwise. EPA reserves the right to revise such 
submission and to seek to recover from Respondent the costs of revising the subsequent 
submission in accordance with ReRA, CERCLA and any other applicable law. Any submission 
approved or revised by EPA or upheld througb dispute resolution under this Consent Order shall 
be deemed incorporated into and made an enforceable part of this Consent Order. 

68. The Respondent shall provide EPA with quarterly progress reports demonslTl.lting that all 
activities associated with this Consent Order are being carried out. The first such report shall be 
submitted within three months after the elIeetive dale of this Consent Order. These progress 
reports will summarize all activities to date. lbis requirement shall continue throughout the 
period this Consent Order is effective. These quarterly progress reports shall be due on the 
fifteenth day of the month following the end of the quarter. 

69. EPA shall endeavor to timely approve or disapprove any deliverable submitted by 
Respondent [or approval pursuant to this Consent Order. Nothing in this paragraph shall be 
construed to confer any enforceable rights upon Respondent, nor shall any fililure to comply with 
the provisions of this paragraph be subject to the dispute resolution provisions set forth in 
Section XVII., below. 

70. Unless otherwise specified, reports, correspondence, approvals, disapprovals, notices, or 
other submissions relating to or required under thjs Consent Order shall be in writing and shall 
be sent as follows: 

(A) Unless otherwise approved by EPA, two (2) copies (one hard copy, double-sided 
if possible and one electronic copy) of all documents to be submitted to EPA shall be 
hand delivered or sent by overnight mai l to: 

Ms. Linda Jacobson 
U.S. Environmental Protection Agency, Region 8 
1595 Wynkoop Street (8ENF·RC) 
Denver, CO 80202·1129 
jacobson.linda@epa.gov 

(B) One (l) copy of all documents submitted to EPA shall also be sent to: 

Robert Breuer 
Wyoming Department of Environmental Quality 
Casper Field Office 
152 N. Durbin St., Suite 100 
Casper, Wyoming 82601 
robert.breuer@wyo.gov 
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(C) Documents to be submitted to Respondent shall be sent to: 

Mr. Alan Prouty 
J.R. Simplot Company 
PO Box 27 
Boise, ID 83707 
alan.prouty@SimploLcom 

71. Any notice, report, certification, data presentation, or other document submitted by 
Respondent pursuant to this Consent Order which discusses, describes, demonstrates, supports 
any finding or makes any representation concerning Respondent"s compliance or noncompliance 
with any requirement of this Consent Order shall be certified by a duly authori zed representative 
of Respondent. A person is a "duly authorized representative" only if: (a) the authorization is 
made in writing; (b) the authorization specifics either an individual or position having 
responsibility for overall operation of the regulated fac ili ty or activity (a duly authorized 
representative may thus be either a named individ ual or any individual occupying a named 
position); and (c) the written authorization is submitted to the Project Coordinator designated by 
EPA pursuant to Section XI., Project Coordinator, of this Consent Order. 

72. The certification required by paragraph 71 above, shall be in the fo llowing fonn: 

"I certify under penalty of law that this document and all 
attachments were prepared under my direction or supervision in 
accordance with a system designed to assure that qualified 
personnel properly gather and evaluate the infonnation submitted. 
Based on my inquiry of the person or persons who manage the 
system, or those persons directly responsible for gathering the 
infonnation, the infonnation submitted is, to be the best of my 
knowledge and belief, true, accurate and complete. I run aware 
that there are significant penalties for submitting false 
infonnatioIl, inchld ing the possibility of fine and imprisonment 
for knowing violations." 

Signature : 

Name: 

Title: 

x. QUALITY ASSURANCE/QlIA LITY CONTROL 

73. Prior to or with the submission orthe Sampling and Analysis Work Plan, Respondent 
shall submit a Quality Assurance Project Plan (QAPP) supporting all data investigations required 
by this Attachment and the Order that satisfies the fo llowing requirements: 
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(A) All data and data collection, unless specifically exempted in writing by the EPA 
Project Coordinator, must be compliant with the Region 8 Quality Assurance requirements and 
polkies (http://www.cpa.gov/rcgion8/qalrefcrcnce.html). 

(8) Analytical methods must be those specified in the most recent version of Test 
Methods For Evaluating Sol id Waste-PhysicaVChemica1 Methods, U.S. EPA Publication No. 
SW-846, Final Update III, promulgated on June 13, 1997. (See 62 FR 32452). Methods for 
Chemical Analysis of Water and Wastes, EPA Report 600/4-79-020, March 1983, or alternate 
methods approved by EPA that will perform equal to or better than SW-846 methods under 
conditions expected in the investigation. 

74. The Sampling and Analysis Work Plan shall reference the Quality Assurance Project Plan 
(QAPP). developed as per the requirements set forth at the EPA quality assurance website cited 
above. Requirements for a QAPP include those found in: EPA QAIR-5 - EPA Requirements for 
Quality Assurance Project Plans, EPAI240/B-0 1/003 March 2001 , or the most recent update of 
this document. Revisions to the QAPP shall be approved by EPA, carefully tracked and recorded 
on a revisions page within the document. 

75. Thc contact person(s), name(s), addresses, and telephone numbers of the analytical 
laboratories Respondent proposes to use must be specified in the applicable work planes). 

76. All work plans required under this Consent Order shall include data quality objectives for 
each data collection acti vity to ensure that data ofknovm and appropriate quality are obtained 
and that data are sufficient to support their intended use(s). 

77. Respondent shall monitor to cnsure that high quality data is obtained by its consultant or 
contract laboratories. Respondent shall ensure that laboratories used by Respondent for analysis 
rerfornl such analysis according to the latest approved edition of "Test Methods for Evaluating 
Solid Waste, Physical/Chemical Methods" (SW-846 Third Edition as amended by Update One. 
July 1992), or other methods deemed satisfactory to EPA. If methods other than EPA methods 
are to be used, Respondent shall specify and submit all such protocols Jor EPA approval in the 
work plan. EPA may reject any data that does not meet the requirements of the approved work 
plan or EPA analytical methods and may require re-sampling and additional analysis. 

78. Respondent shall ensure that laboratories it uses for analyses participate in a QAlQC 
program equivalent to that which is followed by EPA. EPA may conduct a performance and 
QAlQC audit orlhe each laboratory chosen by Respondent before, during, or after sample 
analyses. Upon request by EPA, Respondent shall have its laboratory perfonn analyses of 
samples provided by EPA to demonstrate laboratory perfomlance. J[ the audit' reveals 
deficiencies in a laboratory· s perfonnance or QAJQC, re-sampling and additional analysis may 
be rcq uj red. 
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Xl. PRQJECT COOR()INATOR 

79. EPA hereby designates as its Project Coordinator: 

Ms. Linda Jacobson 
U.S. Environmental Protection Agency. Region 8 
1595 Wynkoop Street (8ENF-RC) 
Denver, CO 80202- 1129 
Email: jacobson.linda@epa.gov 
Phone: 303-312-6503 

80. Respondent hereby designates as its Project Coordinator: 

Mr. Alan Prouty 
l.R. Simplot Company 
PO Box 27 
Boise, 1D 83707 
alan.prouty@Simplot.com 
Phone: 208.389.7365 

81. Each Project Coordinator shall , on behalf of thc party that designated himlher, oversee 
the implementation of this Consent Order and function as the principal project contacl. 

82. All communication between Respondent and EPA, and all documents, reports, and other 
correspondence concerning the activities perfonned pursuant to the tenns and conditions of this 
Consent Order shall be directed through the Project Coordinator. 

83. Respondent shall provide EPA and EPA shall provide Respondent with a written notice 
of any change in its Project Coordinator. To the extent possible, such notice shall be provided at 
least ten (10) calendar days prior to the change in Project Coordinator. 

84. The absence of the EPA Project Coordinator shall not be cause for the stoppage or delay 
of work. 

XII. SAMPLING AND DATAIDOCl lMENT AYAlLADlLlTY 

85. Respondent shall submit to EPA the results of all sampling andlor tests or other data 
generated by. or on behalf of, Respondent pursuant to the requirements of th is Consent Order. 

86. Unless otherwise agreed to by EPA, Respondent shall notify EPA and WDEQ, in writing 
and by electronic mail, at least ten (10) days in advance of engag ing in any field activities at the 
Facility conducted pursuant to this Consent Order. 

87. At the request of EPA or WDEQ. Respondent shall provide or allow EPA and WDEQ or 
the ir authorized representatives to take split andior duplicate samples of all samples collected by 
Respondent pursuant to thi s Consent Order. Similarly, at the request of Respondent. EPA will 
allow Respondent or its authorized representati ves to l'akc split and/or duplicate samples of any 
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samples collected by EPA under this Consent Order, provided that such sampling shall not delay 
EPA's proposed sampling activities. 

88. Nothing in this Consent Order shall limit or other-vise affect EPA's authority to collect 
samples pursuant to any applicable law, including. but not limited to, RCRA. 

89. EPA will make available to the Respondent the results of sampling and/or tests or other 
data from the Faci lity generated by, or on behalf of, EPA. 

XI II . ON-SITE AND OFF.SITE ACCESS 

90. Respondent shall provide access at all reasonable times to the Facility and to all records 
and documentation relating to conditions at the Facility and the activities conducted pursuant to 

this Consent Order to EPA and WDEQ and their employees, contractors, agents, consultants, 
and representatives. These individuals shall be permitted to move frcely at the Facility, 
following reasonable site specific health and safety rules, including rules that visitors be 
accompanied by an employee of Respondent. in order to conduct activities which EPA or 
WDEQ detcnnine to be necessary. 

91. To the extent that activities required by this Consent Order, or by any approved work 
plans prepared pursuant hereto, must be done on property not owned or controlled by 
Respondent, Respondent will use its best efforts to obtain site access agreements in a timely 
manner from the present owners of such property. Best efforts , as used in this paragraph, shall 
include the payment of reasonable compensation in consideration of granting access. 
Respondent shall ensure that EPA \s Project Coordinator has a copy of any access agreements. 

92. Nothing in this Consent Order limits or otherwise affects EPA's right of access and entry 
pursuant to applicable law. 

XIV. R KCO RQ PRESERVATI ON 

93. Respondent shall retain. during the pendency of this Consent Order and for a minimum of 
five (5) years after its termination, a copy of all data, records, and documents now in its 
possession or control , or in the possession of control of its contractors, subcontractors, 
representatives, or whieh come into the possession of control of the Respondent, its contractors. 
subcontractors, or representatives, which relate in any way to this Consent Order. Respondent 
shall noti fy EPA, in writing, at least ninety (90) days in advance of the destruction of any such 
records, and shall provide EPA with the opportunity to take possession of any such records. 
Such written notification shall reference the caption, docket number and date of issuance of this 
Consent Order and shall be addressed to: 

Director, Technical Enforcement Program (RCM) 
U.S. Enviromnental Protection Agency Region 8 
1595 Wynkoop Street (8ENF·RC) 
Denver, CO 80202-1129 

94. Additionally, Respondent sl1811 provide data, records and documents retained under this 
Section at any time bc.::fore the expiration of the five (5) year period at the written ~quest of EPA. 
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XV. [J\'YORMATlQN S l lIlM ITIED TO EPA 

95. Respondent may asscrt a business confidentiality claim in the manner described in 40 
CFR § 2.203(b) covering all or pan of any infomlation submitted to EPA pursuant to this 
Consent Order. In accordance with 40 CFR § 2.204(e)(4), any assertion of confident iality shall 
be adequately substantiated by Respondent when the assertion is made. Infonnation submitted 
for which Respondent has asserted a claim of confidentiality as specified above shall be 
disclosed by EPA only to the CXlent and manner perrnined by 40 CFR Part 2, Subpan B.lfno 
such confidentiality claim accompanies the information when it is submitted to EP~ the 
information may be made available to the public by EPA without further notice to the 
Respondent. Respondent agrees not to asscrt any confidentiali ty claim with respect to any 
physical, sampling, monitoring, or analytical data. 

96. In the event that Respondent wishes to assert a privi lege \'~th regard to any document 
which EPA seeks to inspect or copy pursuant to this Consent Order, Respondent shall identify 
the document (subject. author, #- of pages), the privilege claimed and the basis therefore in 
writing. For the purposes of this Consent Order, privileged documents are those documents 
exempt from discovery from the United States in litigation under the Federal Rules of Civil 
Procedure and/or any applicable case law. EPA may dispute any such claim of privilege 
pursuant to the dispute resolution provisions set forth in Section XVII., below. 

XVI. VELAY IN PERFORMANCE/STlPJJLATED PENALTIES 

97. Unless there has been a wrinen modification of a compliance date by EPA, or 
excusable delay as defined below in Section XVIII, Force Majeure, in the event that 
Respondent fails to comply with any requirement set forth in this Consent Order, Respondent 
shal l pay stipulated penalties, as set forth below, upon receipt ofa written demand by EPA. 

98. Compliance by Respondent shall include commencement or completion, as deemed 
appropriate by EPA, of any activity, plan, study or report required by this Consent Order. and 
in the manner required by this Conscnt Order and within the specified time schedules in and 
approved under this Consent Order. Stipulated penalties shall accrue as follows: 

Period of Failure to Comply Penalty Per Violation Per Day 
1st day through 15th day $500 
15th day through 30" $1000 
30th day and each day after that $1500 

99. All stipulated penalt ies shall begin to accrue the first day that a vio lation occurs, or the 
first day after the date that complete performance is due, and shall continue to accrue through 
the fiMI day of or correction of the violation. Nothing herein shall prevent the simultaneous 
accrual of sepamte stipulated penalties fo r separate violations of this Consent Order. 
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100. All stipulated penalties owed to EPA under this sect'ion shall be due within thirty (30) 
calendar days of receipt of a demand for payment, unless Respondent invokes the dispute 
resolution procedures under Section XVII., below. Such demand for payment shall describe 
the noncompliance and shall indicate the amount of stipulated penalties due. 

WI. All stipulated penalty payments shall be made by certi-fied check, cashier's check. or 
wire transfer. Checks shall be payable to the Treasurer of the United Stales of America and 
shall be remitted to: 

United Stales Envirorunental Protection Agency 
Fines and Penalties 
Cincinnati Finance Center 
P.O. Box 979077 
St. Louis, MO 63197-9000 

Wire transfer payments shall be made to the follo\l,1ng: 

Federal Reserve Bank of New York 
ABA: 021030004 
Account Number: 68010727 
SWIFT address: FRNYUS33 
33 Liberty Street 
New York NY 10045 
Field Tag 4200 of the Fedwire message should read: 
"068010727 Environmental Protection Agency" 

102. All payments shall reference the Respondent's name and address, and the EPA Docket 
Number of this Consent Order. Copies of the transmittal of payment shall be sent 
simultaneously to the EPA Project Coordinator at the address in paragraph 79 and to the EPA 
Regional Hearing Clerk. U.S. EPA Region 8. 1595 Wynkoop Street, Denver, Colorado 
80202-1129. 

103. Respondent may dispute EPA's demand for payment of stipulated penalties for any 
alleged violation of this Consent Order by invoking the dispute resolution procedures below 
under Section XVII. , Dispute Resolution. Stipulated penalties shall continue to accrue, but are 
not requi red to be paid, for any alleged noncompliance which is the subject of dispute resolution 
during the period of such dispute resolution. To the extent that Respondent does not prevail 
upon resolution of the dispute, Respondent shall remit to EPA within twenty-one (21) calendar 
days of receipt of EPA's written decision as to said dispute, any outstanding penalty payment in 
the manner described above in Paragraphs 101 and 102 of this Section. 

104. Neither the filing of a petilion to resolve a dispute nor the payment of stipulated penalties 
shall alter in any way Respondent' s obligation to comply with the requirements of this Consent 
Order. 
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105. The assessment ofstipuluted penalties set forth in this section shall not preclude EPA 
from pursuing any other remedies or sanctions which may be available to EPA by reason of 
Respondent' s failure to comply with any of the requirements of this Consent Order. 

106. EPA in its sole discretion may reduce or waive stipulated penalties, 

XVII . QISP1 JI E RESOI,l JIIQN 

107. If a dispute arises under this Consent Order, the procedures of this section shall apply. 
The Parties shall make reasonable efforts to informally reso lve disputes at the Project 
Coordinator or immediate supervisor level. 

108. If Respondent disagrecs~ in whole or in part, with any EPA disapproval. modificat ion or 
other decision or directive made by EPA pursuant to this Consent Order, Respondent shall notify 
EPA in writing of its objections, and the basis therefore, within fourteen (14) calendar days of 
receipt of EPA's disapproval , decision or direct ive, Such notice shall set fo rth the speci fic points 
of the dispute, the position which Respondent asserts should be adopted as consistent with the 
requirements of this Consent Order. the basis fo r Respondent's position, and any matters which it 
considers necessary for EPA's detennination. EPA and Respondent shall have an additional 
fourteen (14) calendar days from the receipt by EPA of the notification of objection, during 
which time representatives of EPA and Respondent may confer in person or by telephone to 
resolve any disagreement. If an agreement is reached. the resolution shall be \vrItten and signed 
by an authori7.ed representative of each party, In the event thm resolution is not reached within 
this fourteen (14) calendar day period, EPA will furnish to Respondent, in writing. its decision on 
the pending dispute. Said written decision shall state the basis and rationale for the decision. 
EPA's decision shall be incorporated inlo and become an enforceable part of this Order. 

109. Except as provided in Paragraph 108 above, the existence of a dispute, as defined in thi s 
section, and EI>A's consideration ofmancrs placed into dispute, shall not excuse, toll or 
suspend any other compliance obligation or deadline required pursuant to this Consent Order 
during the pendency of the dispute resolution process, 

XVIll. FORCE MAJElIRE 

110. Respondent shall perform the requirements o f this Consent Order in the manner and 
within the time limits set forth berein, unless the performance is prevented or delayed by events 
which constitute aJorce majeure. Respondent shall have the burden of proving such aJorce 
majeure. A/orce majeure is defined as any event arising from causes not reasonably foreseeable 
and beyond the control of Respondent, which cannot be overcome by due diligence and which 
delays or prevents performance in the manner or by a date required by this Consent Order. A 
Jorce majeure does not include: increased costs of performance; changed economic 
circumstances; failure to obtain federal, State or local pennits. if and only if Respondent has not 
timely and adequately applied for said pemlits: reasonahly foreseeable weather conditions; or 
weather conditions which could have been overcome by due dil igence. 

19 



III. Respondent shall notify EPA. in writing, within ten (10) calendar days after it becomcs or 
should have become aware of any event which Respondent claims constitutes aforce majeure. 
Such notice shall estimate the anticipated Icngth of delay, including necessary demobili1..ution 
and rcmobilization, its cause, measures taken or to be taken to prevent or minimize the delay, and 
an estimated ti me table for implementation of these measures. Failure to comply with the notice 
provision or this paragroph shall constitute a waiver of Respondent's right to assert aforee 
majellre claim with respect to such event. If, in EPA's so le and unreviewable discretion, EPA 
detemlines thaI the failure to give notice was not prejudic ial to EPA, Respondent's fail ure to give 
notice shall not constitute a waiver. In addition to the above notification requirements, 
Respondent shall undertake aU reasonable actions to prevent or to minimi7..e any delay in 
achieving compliance with any requirement of thi s Consent Order after it becomes or should 
have become aware of any event which may delay such compliance. 

112. If EPA detemlines that the fai lure to comply or delay has been or wi.!1 be caused by a 
force majeure, the time for performance of that requirement .of this Cansent Order will be 
extended, upon EPA approvaJ, for a reasonable period. This shall be accomplished through a 
modification or amendment to this Cansent Order pursuant to Sectian XXII., Subsequent 
Modificatian .of Order. Such an extension shall not alter the schedule for performance or 
completian of any other tasks required by this Cansent Order, unless these tasks are unavoidably 
affected by the delay. In the event that EPA and Respondent cannot agree that any delay or 
fai lure has been .or will be caused by aforce majeure, or if there is no agreement on the length of 
the extension, Respondent may invoke the dispute resolution procedures set forth in Section 
XVII., Dispute Reso lution. 

XIX. RESERVATIO N Of RIGHTS 

113. EPA expressly reserves all rights and defenses that it may have, including the right both 
to disapprove of work pcrfonned by Respondent pursuant to this Consent Order, to require that 
Respondent correct andlor re-perform nny work disapproved by EPA, and to request that 
Respondent perform tasks in addition to those stated in the Seope(s) of Work, work plans, or in 
this Consent Order, consistent with the objectives of this Consent Order. 

114. EPA hereby reserves all of its statutory and regulatory powers, authorities, rights and 
remedies. both legal and equitable. including any which may pertain to Respondent's failure to 
comply with any .of the requirements of this Consent Order. This Consent Order shall not be 
construed as a covenant not to sue, or as a release, waiver or limitation of any rights, remedies. 
defenses, po".'crs and/or authorities, civil or criminal , which EPA has under RCRA, CERCLA, 
the Clean Water Act (CWA). the Safe Drinking Water Act (SDWA). the Clean Air Act (CAA). 
or any other stalutory, regulatory, or common law enforcement authority of the United States. 

115. EPA reserves the ri ghl to perfoml any portion of the work required herein or any 
additional monitoring. sampling. analysis, or reporting it deems necessary to protect publ ic 
health or welfare or the environment . EPA reserves the right to seek reimbursement from 
Respondent for costs incurred by the EPA in connection with any such actions, pursuant to any 
right it may have under appl icable law. 
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116. EPA reserves whatever rights it may have under any env ironmental law or authority, or 
in equity, to seek to recover from Respondent any costs incurred by EPA in overseeing the 
implementation of this Consent Order. 

xx. OTHER APPI ,ICAIU E I ,A\VS 

11 7. All actions required to be taken pursuant to this Consent Order shall be undertaken in 
accordance with the requirements of all applicable federal, state, and local laws, regulations, 
permits, and ordinances. 

118. Compl iance by Respondent with the terms of this Consent Order shall nOt relieve 
Respondent of its obligations to comply with RCRA, or any other applicab le federal , state, or 
local laws, regulations, pennits, and ordinances. 

119. This Consent Order is not and shall not be interpreted to be a permit, or as a ruling or a 
determination of any issue related to a permit under federal, state or local law. This Consent 
Order shall not in any way affect Respondent's obligati on, ifany~ to secure such a pennit. nor 
shall this Consent Order be interpreted in any way to affect or waive any of the conditions or 
requirements that may be imposed by such permit, nor of Respondent's right to appeal any 
conditions of such permit. Respondent shall timely obtain or cause its representatives to timely 
obtain all permits and approvals necessary under such laws and regulations. The rime for 
Respondent's pcrfonnance under this Consent Order may be extended upon written approval by 
EPA while Respondent uses its best efforts to obtain state and local pcnnits required for any 
activities required by the Work Plan. 

XXl. OTHER (I ,AIMS 

120. Nothing in this Consent Order shall constitute or be construed as a release from any claim, 
cause of action, demand. or defense in law or equity, against any person, firm, partnership, or 
corporation for any liability it may have arising out of or relating in any way to the generation. 
storage, treatment, handling, transportation, release, or disposal of any hazardous wastes, 
hazardous constituents, hazardous substances, pollutants, or contaminants found at, taken to, or 
migrating from the Facility. 

121. Neither the United States nor EPA shall be a deemed a party to any contract involving 
Respondent and relating to activities at the Facility and shall not be liable for any claim or cause 
of action arising from or on account of any act, or the omission of Respondent, its officers, 
employees, contractors, receivers, trustees, agents or assigns, in carrying out the activities 
required by this Consent Order. 

XXII, SJIHSEQIJENT MODIFICATION OF ORnE!! 

122. Except as provided in paragmphs 62, 108- 11 2, 119, and 124 of this seclion. the 
provisions of thi s Consent Order may be amended only by mutual agreement of EPA and 
Respondent. Any sllch amendment shall be in writing, shall be signed by an authorized 
representative of each party, shall have as its eflective date the date on which it is signed by EPA, 
and shall be incorporated into this Consent Order. Any oral agreement between EPA and 
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Respondent, the purpose of which is to modify this Consent Order to address exigent 
circumstances, and which is subsequently ratified in writing by EPA and Respondent, shall have 
as its effective date the dale of such oral agrccment. 

123. Any reports. plans, specifications, schedules, other submissions and attachments required 
by this Consent Order are, upon written approval by EPA, incorporated into this Consent Order. 
Any noncompliance with such EPA·approved reports, plans, specifications, schedules, other 
submissions, und attachments shall be considered a violation of this Consent Order and shall 
subject Respondent to cnforcement. including the sti pulated penalty provisions included in 
Section XV!., Delay in PerfonnanceiStipulated Penalties. 

124. Modifications in the studies, techniques, procedures, designs, work plans or schedules 
utilized in carrying out this Consent Order and neccssary for the completion of the project may 
be made by written agreement of the Project Coordinators. Such modifications shall have as an 
efTective date the date on which the agreement is signed by the EPA Project Coordinator. 

125. No infonnal advice, guidance, suggestions, or comments by EPA regarding reports. 
plans, specifications, schedules, and any other writing submitted by Respondent shall be 
construed as relieving Respondent of its obligation to obtain written approval. if and when 
required by this Consent Ord.er. 

XXlU. SEYERABI!.ITY 

126. I f any provision or authority of this Consent Order, or the application of this Consent 
Order to any party or circumstances, is held by any judicial or administrative authority to be 
invalid, the application of such provisions to other parties or circumstances and the remainder of 
the Consent Order shall not be afTected thereby and shall remain in fuJI force. 

XXIV. TERMINATION ANn SATISFACTION 

127. The provisions of this Consent Order shall be deemed satisfied upon Respondent' s 
receipt of written notice from EPA that Respondent has demonstrated to the satisfaction of EPA 
that the temlS of the Consent Order, including any additional tasks determined by EPA to be 
required pursuant to this Consent Order, have been satisfactorily completed. Such notice shall 
not be unreasonably y,-ithheld. This notice shall not. however, terminate Respondent's 
obligations to comply with any continuing obligations hereunder, including, but not limited to: 
Section XlV., Record Preservation; Section X1X, Reservation of Rights; Section XX., Other 
Applicable Laws; and Section XXI., Other Claims. 

XXV. ATIORNEYS' FEES AND COSTS 

128. Respondent shall bear its own costs and attorneys' fees. 
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XXVI. EFFECTIVE PAIE 

129. The effective date orthis Consent Order shall be the date on which Respondent receives a 
true and correct copy ortbe fully cxectlted Consent Order. 

[I [S SO AGllEED AND OIlDE llED: 

FOR EPA 

DAIE.:_ --'b"---·..:.L...:.,s-_ ·....:2c...0 "-1 L=-__ BY: ~ 
Kelcey Land, Director 

J,c 
I 

DA IE: _ .JJ(P"-'..,' 2",,>",-,-· "'2-""'0J.'-"?..=-_ _ _ 

DATE: J",, £ JO. dD I;J 

RCRA/CERCLA Technical Enforcement Program 

BY~:~~~==~~~.~.~ __ -
James H. F.p ers, Supervisory Attorney 
Regulatory Enforcement Unit 
Legal Enforcement Program 

FOR RESPONDENT 

B\~ 
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CERTIFICATE OF SERVICE 

IN II-IE MAnER OF: SIMPLOIPHOSPHATES LLC 
1011 JUN 25 PH 3: 42 

" 

Docket No.: RCRA-oS-20l2-0004 .c..!.JIl;H \]1 
H:' r,"''1~-f.J~ . 

I hereby certify that I have caused a copy of the foregoing ReRA 3013 Administrative Order 
on Consent (,'Order") to be served upon the person designated below on the date below, by 
causing said copy to be deposited in the U.S. Mail, First Class (Ccl1ificd Mail # 7009 3410 0000 
2592 0523, Return Receipt Requested, postage prepaid), at Denver, Colorado. in an cnvdope 
addressed to: 

Mr. Alan Prouty 
J.R. Simplot Company 
PO Box 27 
Boise, ID 83707 

1 have further caused the original and one copy of the Order and this Cenificate of Service to 
be filed with the EPA Regional Hearing Clerk, 15695 Wynkoop St, Denver, CO 80202 on the 
date specified below. 

Dated thi.Q5. day of June, 2012. 

u ith McTernan, Secretary 
gal Enforcement Program 


